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NOTICE OF APPEAL AND NOTICE OF COUNSEL’S UNAVAILABILITY

COME NOW Pre-1906 Claimants representatives, Sammie Holguin Singh, Oscar Butler, and

Rose Marie Butler (“Claimants™), through their counsel of record, Robert S. Simon, and,



pursuant to Rules 12-201 and 12-202 NMRA, give notice of their appeal to the New Mexico
Court of Appeals from the District Court’s Order Denying Motion for Summary Judgment, filed

June 22, 2026, in Stream System Issue 107.

Claimants take this appeal against the State of New Mexico ex rel. Office of the State Engineer,
the United States of America, Elephant Butte Irrigation District, and all other parties that

appeared in opposition to Claimants’ claims or motion for Summary Judgment in SSI-107.

A copy of the June 22, 2026, Order, showing its filing date, is attached as Exhibit A, as required

by Rule 12-202 NMRA.

Claimants timely filed a Motion for Reconsideration directed to the June 22, 2026, Order. The
District Court has not entered an order disposing of that motion. Claimants filed a Notice of
Completion of Briefing on August 24, 2026, notifying the District Court that briefing on the

Motion for Reconsideration was complete.

This Notice of Appeal is filed protectively to preserve Claimants’ appellate rights. To the extent
that the timely Motion for Reconsideration constitutes a post-judgment motion under Rule 1-
059(E) and Rule 12-201(D) NMRA, this Notice of Appeal shall become effective upon entry of

an order expressly disposing of that motion, as provided by Rule 12-201(D).

Under Rule 1-054.1 NMRA, the District Court is directed to enter an order within sixty days
after submission of the Motion for Reconsideration. The motion is not automatically denied
merely by the expiration of that period. See Albuquerque Redi-Mix, Inc. v. Scottsdale Insurance

Co., 2007-NMSC-051, 49 16-18.

Claimants further give notice that their counsel, Robert S. Simon, will be outside New Mexico
and unavailable from September 2, 2026, through October 4, 2026. This notice of unavailability
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is informational and is not intended to alter any deadline established by the Rules of Appellate
Procedure. Claimants reserve the right to seek any necessary extension by motion pursuant to

Rule 12-309 NMRA.

Respectfully submitted,

/s/ Robert S. Simon

Robert S. Simon, Esq.

1415 Park Ave. SW

Albuquerque, N.M. 87104

Telephone 505-246-8136 or 505-363-2962
Email rsimon7@aol.com

Counsel for the Pre-1906 Claimants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY, in accordance with Rule 12-202(E) that the above pleading was filed in

Stream System Issue No. 97-107 and sent via email to the counsel or parties of record as set forth
in the service lists on the Lower Rio Grande Adjudication Website, with a copy sent by email to
the Clerk of the New Mexico Court of Appeals, the Chief tape monitor of the Third Judicial

District Court, and the Honorable James Wechsler on this 1st day of September, 2026.

/s/ Robert S. Simon
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ORDER DENYING MOTION FOR SUMMARY JUDGMENT

This matter having come before the Court on the motion for summary judgment of Sammie
Holguin Singh, Oscar Butler, and Rose Marie Arispe Butler (Movants), and the Court having
considered the motion; the responses of Salopek Entities, the State of New Mexico, New Mexico
State University, the United States, the New Mexico Pecan Growers and Individual Pecan
Growers, and the Elephant Butte Irrigation District; and Movants’ reply, finds and concludes the

following:

(1) The issues concerning (a) Movants’ seniority and continuous use of water rights;
(b) economic coercion; and (c) the enforceability of the contract between the EBWUA and
the farmers raise genuine issues of material fact that are not susceptible to resolution by

summary judgment.

2) The hydrographic survey of the Lower Rio Grande is not defective, and this Court
has subject matter jurisdiction of this case. All claimants have been joined in this
adjudication and provided an opportunity to participate in this stream system issue
proceeding. The issue in this proceeding does not require a prior determination of an

individual claimant’s water right.

3) In Stream System Issue No. 104 (SSI 104), this Court adjudicated the water right
of the United States for the Rio Grande Project. The issues raised in the summary judgment
motion asserting invalidity of the rights issued by this Court in SSI 104 for failure to
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comply with Territorial, state, or federal law or other reason are not before the Court in
this proceeding. Moreover, such issues have been decided, expressly or implicitly, in this

adjudication and will not be revisited in connection with this summary judgment motion.

4) The claims in the summary judgment motion based on United States v. Rio Grande
Dam & Irrigation Co., 1906-NMSC-013, 13 N.M 386, 85 P. 393 (forfeiture case) are
foreclosed under the doctrine of res judicata. In Estate of Boyd v. United States,
2015NMCA-018, 9 18, 25-26, 344 P.3d 1013, in an appeal in this adjudication, our Court
of Appeals held that the 1903 district court ruling, as affirmed by the Supreme Court in
1906, that the water rights of the Rio Grande Dam & Irrigation Company (the company)

were forfeited, barred later claims by the company and its successors to the rights.

In State ex rel. Office of the State Engineer v. Garcia, No. A-1-CA-36269 mem.
op. § 11-14, (Ct. App. April 25, 2023) (non-precedential), our Court of Appeals affirmed
the ruling of this Court in a prior expedited inter se proceeding that Movants’ claims to
water rights derivative of the company were barred by res judicata, including the claim that
the court in the forfeiture case lacked jurisdiction. Although Movants claimed a derivative
rather than a direct right in Garcia, they could have made a direct claim, and, consequently,
such a claim is barred by res judicata. “Res judicata bars not only claims that were raised
in the prior proceeding, but also claims that could have been raised.” Kirby v. Guardian
Life Ins. Of America, 2010-NMSC-014, 61, 148 N.M 106, 231 P.3d 87 (internal quotation

marks and citation omitted).

The motion for summary judgment is denied.

IT IS SO ORDERED.

L/ Y F—

!/ /

Yatnes J. Wechsler
Judge Pro Tempore



CERTIFICATE OF SERVICE

I hereby certify that on the above file-stamped date, I have caused to be emailed and/or
mailed by First Class US Mail, a true and correct copy of the foregoing instrument to counsel or
parties of record located on the SS-97-107 service list on the Lower Rio Grande Adjudication
Website.

Javier Cuevas
Paralegal




