Explanation of Adjudication Procedure
in the Lower Rio Grande Adjudication

February 26, 2010
To:  Water Right Claimants in the Lower Rio Grande Adjudication

From: Jerald A. Valentine, Presiding Judge, Lower Rio Grande Adjudication

Re:  State of New Mexico ex rel. Office of the State Engineer vs. Elephant Butte Irrigation
District, et al., CV 96-888, the Lower Rio Grande (LRG) Adjudication.

[f you own a water right in the Lower Rio Grande (that part of the river south of Elephant Butte

Reservoir Dam to the Texas state line and the international border with Mexico) you should read
and understand the following Memorandum.

If vou find this Memorandum difficult to understand, contact:

The Joe M Stell Water Ombudsman Program
Utton Center in Albuquerque:

Toll-Free Telephone Number: 877-277-8740
http://uttoncenter.unm.edu/ombudsman.html

The Ombudsman Program has been established to help water right owners understand the
adjudication process. The Ombudsman Program is available as a free source of information and
assistance in the completion of forms. If you have any questions or uncertainties regarding the
procedures of the Adjudication, you are strongly encouraged to use this Program.

The staff of the Ombudsman Program cannot act as your attorney.

What is the first thing you need to do?

The Office of the State Engineer (State) joined you as a party defendant to the LRG Adjudication
when it mailed to you a Summons and a copy of the General Adjudication Complaint. You were
provided with a blank Answer, (Form A). If you claim a water right, including a right to a
domestic well, you should have already filled out Form A and mailed it to the Court.

If you did not mail Form A to the Court, the Court may have entered a default and/or a
default sub-file order. You must comply with Rule 1-055 and Rule 1-060 (b) of the New



Mexico Rules of Civil Procedure to set aside the Entry of Default and/or the Default Sub-
file Order. You can access these rules from the New Mexico Judiciary’s website:
www.nmecourts.com/watercases/Iriogrande.html

The Form A previously sent to you did not have a place to put your address and phone number. If
you have already filed Form A and mailed it to the Court, please complete the enclosed card,
include your address and telephone number and mail to the Court:

Water Clerks

Third Judicial District Court
201 West Picacho Avenue
Las Cruces, NM 88005

If you have not yet filed a Form A but claim a water right, and the Court has not entered a default
or a default sub-file order, you should complete Form A and mail it to the Court. You may
download a Form A from http://uttoncenter.unm.edu/ombudsman.html

Take time to understand the procedure so you can protect your water right. With your timely
preparation, this adjudication can be completed more quickly. For sources of information that
may help you participate in the adjudication see Exhibit A in the Appendix.

What You Need to Do If You Change Your Address or Phone Number or Transfer
Your Water Right to Anyone Else Before the Adjudication is Finished.

You must keep the Court and the State informed of any changes of address or ownership or use
during the pendency of the Adjudication. You are required to notify the Court of any change of
address. Local Court Rules, LR3-201 and 202. (The Local Rules are being re-drafted and these
numbers may change). You are required to notify the Court of any sale or other transfer of
interest of real estate with water rights.

Rule 1-025 New Mexico Rules of Civil Procedure provide that an action may be continued
against the original party in the case of a transfer of interest in the property unless new owners
are substituted.

What Comes Next
I. Sub-file Adjudication

I1. The Amount of Water You Need for Irrigation
IIL. Inter Se Proceeding



I. Sub-file Adjudication

A. What You Can Do to Prepare Before You Receive the State’s Offer of
Judgment

After you have filed Form A, Court procedures do not require you to do anything else
until the State makes an Offer of Judgment. However, you should prepare ahead of time.
You should accumulate evidence you may need to respond promptly to the State’s Offer
of Judgment.

The most important contributions you can make to expedite the Adjudication and
minimize the cost to you and to the State are the following:

1. If you have a permit, review your permit and update the permit information, if
necessary.
2. Analyze what evidence is available to prove each element of your water right.
Elements are the following:

a. priority (when your right was first acquired).

b. amount (See Paragraph I1I, below),

C. purpose,

d. periods and place of use, and;

e. for irrigation, the specific tracts of land where the water right is used.

NMSA, 1978 Comp. § 72-4-19

3. Obtain copies of deeds to your property, records of when wells were dug or
drilled, records of the acreage you farm, the crops grown, and the amount of water
that has been historically used.

You should organize this evidence so you are prepared to evaluate the State’s Offer of
Judgment and begin preparation for trial if you cannot settle with the State.

If you cannot locate records, locate persons with personal knowledge of this information.
In trials, witnesses must ordinarily testify in person, but the Rules of Civil Procedure
sometimes permit depositions or affidavit testimony in certain instances.

The State has informed the Court that they evaluate all available information that water
right owners provide which is relevant to a person’s water right. For the element of
priority, the State has accepted affidavits as evidence if there is no other documentation.

B. Additional Steps You May Consider Before You Receive the State’s Offer
of Judgment




1. Review the Summary of the Water Code posted on the Judiciary’s website or
the Water Code. You may access the complete Water Code by link on the
Website. The Water Code is NMSA 1978, §72-1-1 et seq.

2. If you claim a surface water right which was obtained before 1907 or
groundwater right which was obtained before the groundwater basin was declared
(1980/1982) (when there was no requirement to obtain a permit from the State),
you may consider filing a Declaration with the Las Cruces Office of the State
Engineer. NMSA 1978, §72-1-3 and NMSA 1978, §72-12-5.

This Declaration will be considered as prima facie evidence of your right. The
declaration could simplify matters for you because evidence of un-permitted water
rights may be harder for you to find.

Declaration Forms may be obtained on the Office of the State Engineer website at:
http://www.ose.state.nm.us/water_info_rights_apps_forms.html.

There are two forms available, Underground Water Declarations and Surface
Water Declarations. Be sure to use the correct form.

C. Responding to the Summons and General Adjudication Complaint and the
State’s Offer of Judgment, Choices You Must Make

1. You have already received the Summons and Complaint. If you claim a water
right, you should have already mailed Form A to the Court. You have not yet
received the State’s Offer of Judgment.

a) Default: If you do not respond to the Summons and Complaint by
filing Form A, the Court may enter a default and a default sub-file order
determining your rights according to the information found in the State’s
hydrographic survey. In this event, the Court may adjudicate your water
right without your further input or notice.

b) If you have filed Form A, the State will mail you another packet. The
packet will contain a letter of instruction, an Offer of Judgment with a map
of the land where you use your water right, and a blank Form C - Response
to Offer of Judgment.

2. You will have three choices when you receive your Offer of Judgment:

a) DEFAULT: If you do not mail Form C to the Court, the Court will enter a
default and a default sub-file order determining your rights according to the Offer
of Judgment.



b) ACCEPT THE STATE’S OFFER OF JUDGMENT: Indicate your acceptance
on Form C and mail it to the Court. The State will prepare and the Court will enter
a stipulated Sub-file Order.

¢) OBJECT TO THE STATE’S OFFER OF JUDGMENT: When you disagree
with the description of your water right:

Contact the Las Cruces Office of the State Engineer and discuss the
problem to see if the objection can be resolved informally. Schedule an
appointment with the Las Cruces Office of the State Engineer at 1680
Hickory Loop, Suite J, Las Cruces, NM 88005. If you need to contact the
Santa Fe Office of the State Engineer the toll free telephone number is 1-
800-928-3766.

If you cannot work out your differences informally with the State,
complete Form C explaining your specific disagreement and mail it to the
Court. The Court will order your matter into mediation.

If mediation doesn’t resolve the dispute, the Court or the Special Master
will begin the litigation process and set the matter for trial.

Trial procedure will be governed by the Court’s Case Management Orders,
the New Mexico Rules of Civil Procedure and Rules of Evidence and the
Local Rules of the Third Judicial District Court.

When your trial has ended, the Court will enter a Sub-file Order which
describes and adjudicates your water right, if any.

For irrigation water, the amount may be decided later. The Court will enter
a Sub-file Order without the amount. Later the Court will enter a Sub-File
order which will include amount of water for irrigated acreage. (See
Paragraph II hereafter)

I1. Adjudication of Amount of Water Needed for Irrigation

The State and Elephant Butte Irrigation District requested that the Court wait to determine of the
amount of water required for irrigation until a later date. In the meantime, they are negotiating
the “consumptive irrigation requirement” for growing crops, a necessary calculation to determine
the amount water you may use for irrigation.

Because of this request, the Offers of Judgment may not contain the element of amount. When
the amount for the water right is decided the Court will enter a Sub-file Order. After all matters
have been resolved, the Court will enter a Final Decree and the LRG Adjudication will be

completed.



The State and the Pecan Growers Association (NMPG) have filed a motion for the Court to
approve a proposed settlement that includes a consumptive irrigation requirement for pecan
orchards. A Motion for the Court to approve the settlement has been set 1:30 pm, Monday,

August 4, 2008 at the Third Judicial District Courthouse in Las Cruces.

IIl. Inter se Phase

After all sub-file orders are entered, the final phase, the inter se phase will be conducted by the
Court. The Court will file an /nter Se Case Management Order which will govern the
proceedings. During inter se, any water right owner can object to the water right of any other
owner. Afterwards, a final decree will be entered and the LRG Adjudication will be complete.

CONCLUSION

The LRG Adjudication will determine the rights to the use of water in the Lower Rio Grande
Stream System for all claimants. The Adjudication will give water right owners the best title to
their water rights and give the State Engineer the information he needs to perform his duty to
supervise and manage the public’s water in the Lower Rio Grande.

You can best protect your water right with thorough preparation.

Appendix:

Exhibit A: Sources of Information

You may follow the progress of the LRG Adjudication and get information by contacting the
New Mexico Judiciary website. The site contains forms and other information which you may
download.

The New Mexico Judiciary’s website:
www.nmcourts.com/watercases/Iriogrande.html
The two Case Management Orders which currently govern procedures in the Adjudication are
posted on the website.
1. Case Management Order Authorizing Notice by a Monthly Report

2. Fourth Amended Order Regarding Stream Adjudication Procedure
There may be some changes in this Order the near future. All Case Management Orders

will be posted on the Judiciary’s Website)

You can download these orders from the website. You may also request copies of the Case
Management Orders from the Court. The standard copy fee of 35¢ per page will be charged.



The site also includes Notices of Pending Hearings, Monthly Reports and a Summary of the New
Mexico Water Code. There are links to the New Mexico Rules of Civil Procedure, Rules of
Evidence, Local Court Rules and the Water Code.

Other sources of information include:

The Office of the State Engineer

http://www.ose.state.nm.us/water info rights apps forms.html

Elephant Butte Irrigation District
http://www.ebid-nm.org/

The website of the Third Judicial District Court, where the LRG Adjudication is
pending does not currently contain adjudication information but it will in the near
future.

http:/thirddistrict.com

Exhibit B: Brief Review of the New Mexico Water Code:

The State Engineer has general supervision of waters in state streams and of its measurement,
appropriation and distribution. NMSA 1978 Comp. § 72-2-1 (1907). Art. XVI, Sec. 2. of the
New Mexico Constitution provides that waters in a stream system belong to the public and are
subject to appropriation for beneficial use. If you own a water right, you do not own the water,
you own the right to use the water for a beneficial purpose.

To ensure that the Territorial Engineer, now State Engineer, would acquire the information
necessary for him to supervise New Mexico’s waters, the Territory of New Mexico passed a
surface Water Code. The Water Code requires that the State of New Mexico in its relation as the
Office of the State Engineer commence adjudications to determine water rights on a stream
system. The Code requires joinder of all those persons who claim water rights in the stream
system so the Court can decide all the water rights. NMSA 1978 Comp. § 72-4- 17 (1907).

Surface Water before 1907 and Groundwater before 1980/1982:
Anyone could acquire a water right simply by diverting the water and applying the water to
beneficial use.

Surface Water Permits:
The first Water Code in New Mexico was for surface water and was adopted in 1907.

After 1907, a person wanting to appropriate water had to apply for a permit from the State
Engineer.




Groundwater Permits:

In1931, the Legislature added statutes to the Water Code for groundwater. The groundwater part
of the Code did not require a permit from the State Engineer until the State Engineer declared the
boundaries of the basin. Once that was done, a person wanting to use groundwater had to get a
permit from the State Engineer.

The State Engineer declared the boundaries of most of the Lower Rio Grande Basin on
September 11, 1980, and those of the Rincon area of the basin on Sept. 17, 1982. After these
dates, anyone wanting a new groundwater right must get a permit from the State Engineer.

Surface Water after 1907 and Groundwater after 1980/1982:

After obtaining a permit, a person must apply the water to beneficial use before the permit holder
can acquire the water right. The permit alone does not establish a water right but gives the permit
holder a reasonable time to apply the water to beneficial use. The date of the application for a
permit generally establishes the priority date of the right.

The water right can be less than, but not more than the water right described in the permit. It is
limited to the amount which is applied to beneficial use. There is a more complete summary of
the Water Code posted on the New Mexico Judiciary’s Website. This website has a link to the
Water Code and Court Rules of Procedure and Evidence. The Water Code is Chapter 72 of New
Mexico statutes. (NMSA 1978, §72-1-1 et seq.)

The Adjudication:

The records of the OSE or other public records indicate that you may claim the right to use water
on the Lower Rio Grande. That is why you were joined as a party defendant. The LRG
Adjudication is a lawsuit filed to determine who has the right to use waters in in the Rio Grande
River between Elephant Butte Dam and the Texas state line and the international border with
Mexico. The purpose of an adjudication is to clarify and formalize by court order the water rights
of all who use water on a stream system.

Each water right is determined by the Court’s entry of a Sub-file Order, subject to inter se claims.
The Court’s adjudication order must determine all the elements of the water right, that is, the
priority, amount, purpose, periods and place of use, and as to water used for irrigation, the
specific tracts of land where the water is used. (An irrigation water right is said to be
“appurtenant” to the land where the water is being used).

An adjudication has some similarity to an inventory. Adjudications have also been compared by
analogy to a quiet title suits in which the plaintiff requests that the Court resolve any questions

regarding the title of real property.

Requirement of Record Keeping:



All permits, decrees and documents granting, defining or limiting water rights and rights of
owners of canals, reservoirs and works for conducting, storing or appropriating water must be
recorded in the office of the county clerk of the county where located. This includes the Office of
the State Engineer’s administrative changes after the water right was perfected. NMSA 1978
Comp. § 72-5-21.

If there are changes of ownership of a water right, whether by sale, gift or any other type of
conveyance, which affects the title to a water right, the new owner of the water right must file a

change of ownership form with the Office of the State Engineer.

The new owner must:

k. Include all information regarding the water right that is filed with the Office of the
State Engineer.

2. Include a copy of the warranty deed or other document of conveyance.

3. Record a copy of the change of ownership form with the clerk of the county where

the water right is located. The recording will be public notice of the existence and

contents of the instruments.
NMSA 1978 Comp. § 72-1-2.1.

Any permit to appropriate water may be transferred, but such transfer will only be binding on the
transferor and transferee and not on anyone else, unless the transfer document is filed in the
Office of the State Engineer. NMSA 1978 Comp. § 72-5-22. No right to use water for irrigation
purposes will be transferred from the land where it is used, except water for storage reservoirs or

as otherwise provided by law.





