STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT COURT

STATE OF NEW MEXICO ex rel. OFFICE )
OF THE STATE ENGINEER, ) No.CV-96-888
) Lower Rio Grande Adjudication
Plaintiff, ) James J. Wechsler
) Presiding Judge
vs. )
)
ELEPHANT BUTTE IRRIGATION )
DISTRICT, et al., )
)
Defendants. )

RESPONSE OF THE CITY OF LAS CRUCES TO ELEPHANT BUTTE IRRIGATION
DISTRICT’S MOTION FOR DESIGNATION OF STREAM SYSTEM ISSUE FOR PRE-
RIO GRANDE PROJECT WATER RIGHTS AND TO PRE-1906 CLAIMANTS’
MOTIONS TO DESIGNATE STREAM SYSTEM ISSUES AND CONCURRENCE IN

STATE OF NEW MEXICO’S RESPONSE TO SAME
COMES NOW, the City of Las Cruces (“Las Cruces”) and hereby submits this Response

to Elephant Butte Irrigation District’s (“EBID”) Motion for Designation of Stream System Issue
for Pre-Rio Grande Project Water Rights, filed March 28, 2016, and to the six motions to
designate stream system issues filed on March 31, 2016, by a group of individuals identified in
the motions as defendants and generally described as the Pre-1906 Claimants throughout these
proceedings in the Lower Rio Grande.! The City Concurs with the State’s Responses to these
motions. As detailed by the State, the stream system issue proposed by EBID contains facts that

are not in the record, does not recognize the existence of all early surface water rights in the

! The City of Las Cruces joins the State in its opposition of the six motions to designate stream system issues filed
by the Pre-1906 Claimants on March 31, 2016.



Lower Rio Grande, and does not properly frame the stream system issue that should be
determined by this Court. The court should adopt the Stream System Issue formulated by the
State in its motion dated March 28, 2016.

This stream system issue must be framed broadly so that all parties are able to participate
under any of the multiple theories that may be asserted and must result in an order from this Court
on how these rights should be adjudicated and administered, if they still exist today. The State
proposed t};at the issue be framed in a way that would address the key issues of surface water
rights developed before the Rio Grade Project, as follows:

ISSUE: Pre-Rio Grande Project Surface Water Rights

1. Where the owners of surface water rights developed before the Rio Grande Project agreed
later to take delivery through the Project, do those pre-Project rights continue to exist today?

2. If'the rights still exist, can they be exercised, by whom, and for what purposes?

The State's Response now includes a proposal that its original question No. 2, above,
should be amended to add an initial inquiry to that, “[i]f the rights still exist, who owns them, can
they be exercised, by whom, and for what purposes?”. The City agrees with the State’s framing
of this stream system issue with a further clarification that Question No. 1 above include, not
only irrigation surface water rights, but all surface water rights that were developed before the
Rio Grande Project. This allows the assertion of claims by the City of Las Cruces because early
acequias, such as the Acequia Madre de Las Cruces, provided domestic and sanitary uses of

water to communities like Las Cruces.
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the Response of the City of Las Cruces to
Elephant Butte Irrigation District’s Motion for Designation of Stream System Issue for Pre-Rio
Grande Project Waier Rights and to Pre-1906 Claimants" Motions to Designate Stream System
Issues and Concurrence in State of New Mexico’s Response to Same was sent this 18" day of
April, 2016, to the following via electronic mail:

Laurel Knowles
Richard A. Allen
Martha Franks

New Mexico Office of the State

Engineer

P.O. Box 25102

Santa Fe, NM 87502
laurie.knowles(@state.nm.us

rick.allen@pstate.nm.us
marthacfranks@earthlink.net

Attorneys for the State of New Mexico

Christopher B. Rich
Department of Interior
Office of the Solicitor
Federal Building, Room 6201
125 South State Street

Salt Lake City, UT 84138
chris.rich@sol.doi.gov

Attorney for the United States

James M. Speer, Jr.
Attorney at Law
300.E. Main, Ste. 1032
El Paso, TX 79901

imspeer@htg net

Anorney for El Paso County Waler

Irrigation District No. 1

Steven Hernandez
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Tanya Scott
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Assoc. P.C.
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Alvin F. Jones
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Henninghausen & Olsen, LLP
P.O. Box 1415

Roswell, NM 88202-1415
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Attorneys  for Southern Rio
Grande Diversified Crop

Farmers Assoc.

Maria O’Brien

Modrall, Sperling, Roehl, Harris
& Sisk

P.O. Box 2168

Albuquerque, NM 87103-2168
obri -

Attorney for EPWID No. 1

Joel T. Newton
1020 S. Main Street

Law Office of Steven L. Hernandez, Las Cruces, NM 88005

Mark F. Sheridan
Holland & Hart, LLP
P.O. Box 2208
Santa Fe, NM 87504

i dhart.com
Attorney for El Paso Natural
Gas Co.

R. Lee Leininger

Env. & Natural Resources
Div.

South Terrace, Suite 370

999 18" Street

Denver, CO 80202

lee. leininger@usdoj.gov

Attorney for the United States

John W. Utton
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P.O. Box 271
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Anorney for New Mexico
State University
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PC jnewton(@zianet.com
P.O. Box 13108 Attorney for Stahmann Farms
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Rebecca Dempsey Jane J. Fleming

Cuddy & McCarthy, LLP John Fleming

P. 0. Box 4160 aardvark 1947 @sbcglobal.net
Santa Fe, NM 87502-4160

rdempsey@cuddymccarthy.com
Attorney for City of El Paso

and to the following parties on this same date via first-class mail, postage prepaid:

Robert Nichols
P.O. Box 1558
Santa Teresa, NM 88008

Dale Hopkins
P.0O. Box 247
Organ, NM 88052

Ignacio L. Bustamante
2300 W. Union Ave.
Las Cruces, NM 88005

Armando Carrasco
P.O.Box 11
Chamberino, NM 88027

George J. Want, Jr.
1445 Los Pinos Way
Anthony, NM 88021-8509

James Scott Boyd
16829 N. Sourdough Pl.
Fountain Hills, AZ 85268

Manuelita B. (Nellie) Rosales
14440 Hwy. 478 - S, Main St.
Mesilla Park, NM 88047

Martina H. and Sammie Singh Sr.

P.O.Box 113
La Mesa, NM 8804

Ernie Provencio
P.O. Box 1886
Anthony, NM 88021

Gerald A. Want
2510 W. O’Hara Rd,
Anthony, NM 88021

Clyde A. Pine, Jr.

Mounce, Green, Myers, et al
P.O. Drawer 1977

El Paso, TX 79950-1977
Attorney for Jack F. and Jean
M. Darbyshire Trust

Roberto B. Carrasco

P.O.Box |

Chamberino, NM 88027

Wayne & Rebecca Miller
7617 B Highway 28
Anthony, NM 88021

Sammie H. Singh, Jr.
P.O.Box 5
Chamberino, NM 88027

Michael R. Caldarella Sr.
3025 W. O’Hara Rd.
Anthony, NM 88021



Robert Noziska Tessa T. Davidson, et al. Victor R. Marshall

Sueann G. Kenney-Noziska Davidson Law Firm, LLC Victor R. Marshall &
12305 Montes Rd. P.O. Box 2240 Associates, PC

La Mesa, NM 88044 Corrales, NM 87048 12509 Oakland NE

Albuquerque, NM 87122
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